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In the Court of Appeals of the District of Columbia. 


No. 2303. 

Austin M. Curtis, Appellant, 
vs. 

American Case and Register Co. 


" Supreme Court of the District of Columbia. 

No. 51345. At Law. 

Tub American Case & Register Company, Inc., Plaintiff, 

vs. 

A. M. Curtis, M. D., Defendant. 

Cnited States of America, 

District of Columbia, ss: 

In* il remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Certificate of Justice of the Peace on Appeal. 

Filed January 23, 1909. 

In Justices Court of the District of Columbia, Sub-district No. 2. 

No-. 15994, 51345. 

The American Case & Register Company, Inc., Plaintiff, 

vs. 

A. M. Curtis, M. D., Defendant. 

Oat©- Proceedings. 

Dec. 4. 1908. Summons & copy issued, returnable Dec. 11, 1908 

11 a. m. 

21, - Summoned signed Aulick Palmer, U. S. Marshal 

by C. S. Eskridge, Deputy. 

Defendant files affidavit. 

“ 28, “ Continued to 4 Jan’v, 1909. 11 a. m. 

Jam 4, 1909. “ “ 11 “ ‘ “ H a 

11. “ Parties appeared, trial had. 

Judgment for Plaintiff for 195.00. 

Debt on interest from July 15, 1908, and costs $2.35. 
Appeal noted. 

“ 15, “ Appeal Bond approved. 

1—2303a 
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I, Sam 1 C. Mills, Justice of the Peace in and for the said Sub- 
District, do hereby certify that the foregoing is a true copy of my 
Docket entries and of all the proceedings had before me in the above 
cause, and that the annexed documents are all the original papers 
filed in said cause. 

- (»i\eii miller my haml anil seal this 21st dav of January 

A. I). 1909. 

SAM'L C. MILLS, [seal.] 

,, Justice of the Peace. 

Address 1205 G st. N. \V. 

Costs paid by Plaintiff. $2.35 

Appeal .. .'.. 1.00 


o 

O 


Affidavit. 

Filed January 23. 1909. 


State of Ohio, 

Coii tittf of Stark, 88: 

()l ! this Jo day ot November, A. I). 190<S. before me. a Notary 
Public within and for said County and State, appeared R. S. Kayler 
who. being by me duly sworn, deposed and said that he is the agent 
and tieasuiei ot 1 he American Case A Register Company a corporation 
duly incorporated under the laws of the State of Ohio which said 
corporation trading as aforesaid is named as plaintiff in the suit 
pending in the Court of Justice Samuel C. Mills now sitting in sub- 
district number 2 and of which suit this allidavil is made a part. 

I hat Dr. A. M. Curtis at present of Washington, D. C. owes and 
is justly indebted to the said The American Case & Register Company 
m the lull sum of One hundred and ninety-five dollars ($195.00) 
foi goods, wares and merchandise sold and delivered by it to the said 
Dr. A. M Curtis at his special instance and request; that said goods, 
wares and merchandise were delivered to the defendant and were re¬ 
ceded by him and are fully set out in the annexed statement, which 
i> a just and true account of said indebtedness, and is referred to and 
made part of this affidavit, and that the prices therein charged are 
reasonable and just, and were those agreed to be paid bv the 
4 sai4 defendant and that said sum is now due exclusive of all 

t i ^fi tofl [ S nAo 1 JlI<t " roun<ls — defense with interest thereon from 
July loth. 1908. 

R. S. KAYLER. 

Sworn to and subscribed before me the day and year first aforesaid. 

I SEAL 1 WILLIAM I, HART, 

Xatari/ Public. 
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Affidavit. 

Filed December 31, 1908. 

In the JusticeV Court of the District of Columbia, Sub-district No. 2. 

******* 

Dr. A. M. Curtis being first duly sworn deposes ami says, that he is 
the defendant in the above entitled cause in which said American 
(Vc and Register Company, a corporation, is plaintiff; and that he 
further says that he is not indebted to the said plaintiff in sum of 
^hie Hundred and Ninety-Five ($195) Dollars, or any other sum 
^\hat>oe\ci . that on or about Alay 1*1, 1908, that he agreed to pur¬ 
chase one “I\ A: S. Case System” from the American Case and 
( oiHpciuv, n rorporution, through it*s rn&nogor and cig6nt, 
one. J. D. La>le\, but that before the said contract was consum¬ 
mated. he notified the manager and agent that he would not take the 
same, neither did he purchase, neither was it delivered, nor did he 
receive the same. 

A. M. CURTIS. 

#) Subscribed and sworn to before me this 31st dav of Decem¬ 

ber. A. D., 1908. 

I SEAI '-1 SAMUEL E. LACY. 

Notary Public, D. C. 


a 


Vndertakiny on Appeal. 
Filed January 23, 1909. 


In Justice's Court of the District of Columbia, Sub-district No. 2. 

******* 

The defendant desiring to appeal from the judgment rendered 
against lmn m the above-entitled cause, on the 11th dav of January 
1909. to the Supreme Court of the District of Columbia, Dr. A. M. 
Curtis and Thos. A. Johnson his surety hereby appearing and sub¬ 
mitting to the jurisdiction of the said Supreme Court, undertake 
jointly.and severally, to satisfy and pay whatever final judment mav 
l*e recovered in the said Court, against said Dr. A. M. Curtis the de¬ 
fendant. which judgment they agree may be entered against them 
jointly, or either of them separately in this case. 

< liven iimlcr our hands this 15 day of January. 1900. 

Dr. A. M. CURTIS, 


•Tnn'v 15. 1909. 

Approved, 

SAM’L C. MILLS, 

Justice of the Peace. 


THOS. A. JOHNSON. 
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Supreme Court of the District of Columbia. 

Wednesday, March 15, 1911. 

Session resumed pursuant to adjournment. Hon. Ilarrv M. Cla- 
baugh, Chief Justice, presiding. 

******* 

Come now the parties hereto by their respective attorneys 
t of record, and a jury of good and lawful men of this District, 

to wit: Walter S. Stutz: Michael Xeumyer: John Dugan: 
\ ivian Bradford: Edward J. Beuchert; .T. Win. McKinley: Fred’k 
W . Mullert: Thos. M. Bond: George H. De \ ilie and Frank W. 
Amrein. who are duly sworn to well and truly try the issues herein 
joined, and being given the case in charge, upon their oath say. they 
find herein in favor of the plaintiff for the sum of One Hundred and 
ninety-five Dollars. 


Friday, March 24. 1911. 

Ses-ion resumed pursuant to adjournment. Hon. Harry M. Cla- 
baugh. Chief Justice, presiding. 

******* 

1 pon consideration of the motion of defendant filed herein by his 
attorneys, for a new trial, it is ordered that said motion he and the 
same is hereby overruled and judgment on verdict is ordered. Where¬ 
fore. it is considered that the plaintiff recover of defendant and 
Thomas A. Johnson, his surety, the sum of One Hundred and ninety- 
fi\e Dollars ($19.).00') with interest from this date, together with 
costs of suit to be taxed by the clerk and have execution thereof. 
From the foregoing judgment, the defendant bv his attorneys in 
open court, notes an appeal to the Court of Appeals of the District 
of Columbia, whereupon, the penalty of a bond to operate as a super¬ 
sedeas. is hereby fixed in tbe sum of Four Hundred Dollars. 


Thursday. March 30 th. 1911. 

Session resumed pursuant to adjournment. TJon. Job Barnard. 
Justice, presiding. 

******* 

, ^ o,n0s nm f "ttornei/ by his attorney and submitting to the 
t ourt, the Bill of.Exceptions taken at the trial of this cause, prays 
that the same be signed and made of record, nunc pro tunc, which is 
now done accordingly. 


Bill of Exceptions. 
Filed March 30. 1911. 


1.0 it remembered tlmt at ll.o trial of this case, on the 10" ,lav of 
arch. A D.1911. before the Hon. Ham* M. Clabaugh Chief 
Jiistn o of tlie Supreme Court of the Distriet of Columbia, and a jury 
iej>ularl\ lmpannelled and sworn to try the issue joined between the 
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plaintiff and defendant herein, the plaintiff, to sustain the issues on 
it> part joined, offered in evidence the paper following: 

Order I )epart i nent—Duplicate. 

Agent’s Contract No. —. City Wash., D. C. Date May 13, 1908. 

I o the American Case Register Co., Alliance, Ohio: 

Please make and ship F. O. B. Alliance. Ohio, Via FVt by the 
14th day of June. 1908 or as soon thereafter as practicable 
0 Style No. P. & S. Account Register & Case Recorder and the 
extra supplies, at list price, as indicated below. 


Articles. 


P. & S. System 


Price. 

$195.00 


Finish No. 


Total. 

No. of Signs to show One Two Three. 


Name Dr. A. M. Curtis—Street No. 1939 13th St, N. W. 

P. O. Washington. Co. of — D. C. 

Shipping Point Washington. D. C. 

I his order is executed in duplicate and no agreement, or promise, 
written or verbal not appearing in the original will he binding upon 
The American Case & Register Co. 

It is expressly agreed and understood by and between the parties 
hereto that the printed terms and conditions on the hack of tin's 
order are and hereby become a part of this order. 

A. M. CURTIS, 
Purchaser s full name above this line. 

Per-. 

Salesman Geo. II. Price. 

(On Back.) 

Supplies Furnished Free with System Unless Canceled by the Agent. 

Charge and Record Slips Single. . . 4000 Name Cards.1000 

“ Double.. 1000 Pres. Blanks. 1500 

Gyn. 200 Ruled Envelopes.. 1000 

Sur.. 200 Record File Wrap- 

Fever Charts. *200 pers . 100 

Leather Slip Holder. 1 Index Guide Sets. 2 

Monthly Summary 
Book .. 1 

10 Sec. 1. Guarantee. The American Case & Register Co. 

hereby agree to repair or replace any defective part in the 
register, caused by defects in the manufacture of the same for a 
period of five years from date of invoice. 
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^ i - " fm tlier ngre^d (lint 11 1 o title and nil right to property 
sped tied in the within order shall remain in the American Case A 
Register Co. until the sum specified is fully paid, at which time it 
-hall pass to the purchaser, and this ownership shall not he defeated 
or waived by note or otherwise changing the form of obligation: 
that I he American Case A Register Co. may sell said property or any 
part thereof and out of the proceeds satisfy cost of collection anil 
all expenses in taking, crating, shipping, reselling and any unpaid 
balance due them, rendering surplus if any to the purchaser. 

Skc. If conditions are such that it becomes necessary for The 
American Case A Register Co. to prepay freight or express charges on 
the good- -pecified in this order the amount of such payment is~to be 
added to the invoice. 

Sfc. 4. It i- further agreed that this order is taken subject to delay 
or non-fulfilment on the part of the American Case A Register Co. in 

1 . mi Vent } ! < oif]o,lts - strikes, fire or other causes bevond tbe control 
of The American Case A Register Co. 

S?:r. Tt is agreed and understood that the goods specified in 
,h ! s °7 rr :m \ manufactured especially for the purchaser signing 
tin- on or and in no case will a countermand of the order be accepted^ 

‘ Kr * b- ^ further agreed that this order is taken subject to ac¬ 
ceptance by Tbe American Case A Register Co. at Alliance. Ohio 
tt not accented by them any money paid hereon is to be refunded 
and any obligation incurred is to be canceled. Tbe receipt of an 

< \aet duplicate of this order is acknowledged bv the purchaser’s 
signature hereon. 

All rights and privileges accruing under this order, to the 
American Ca-e A Register Co. shall inure to its successors or assigns 

And the plaintiff thereupon gave further evidence tending to <ho\v 
that -aid paper writing was signed bv tbe defendant, wbo at the time 
of signing -aid paper writing, to wit: May 13. 1908, delivered said 
paper writing in the City of Washington. District of Colum- 
11 mu. to .T. D. Lasley. who was during the month- of Mav and 
Julie 1908 District Manager for the District of Columbia, of 
the plaintiff, and that the defendant at the same time and as a part 
»»f -aid transaction shown by said paper writing aforesaid, delivered 

t<> an -T. D La-le>. District Manager of the defendant, a paper 
writing a< follows: 1 


Washington, District ok Columbia. A '13/1908. 

1 promise to pay to the order of the American Case and Remoter 
Company, at Alliance. Ohio. $195.00 (One hundred and xTnetv 
live Dollars), in nine (9). equal instalments of $21.67 each, per 
month, on the 15" day of each month, beginning with the 15" day 
<4 July. 1908. and on each said date in each and every month there¬ 
after. until the amount above stated is paid, in full. Tt is agreed and 
understood that default in the payment of any of the above instal¬ 
ments shall at the option of the American Case and Register Com¬ 
pany or their assigns cause all the remaining instalments to become 
immediately due and payable. 

(Signed) A. CXJSTIS.” 
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Endorsement. 

"This account is sold to the Union National Bank, Massillon. O. 

TIIE AMERICAN CASE A REGISTER CO . 

By W. M. ELLKTT, President. 

O. K., 

•T. D. LASLEY. 

For value received the Union Xat’l Bank hereby assigns all its 
rights, title and interest in and to the foregoing promissory note of 

A M. Custis, to the American Case <& Reg. Co., dated Massillon, 
Ohio. Aug. o, 1908. 

H. L. McTWIN, Cashier.” 

Thai said paper last mentioned was signed by the defendant as 
maker thereof. 

And plaintiff thereupon further gave evidence tending to show 
that on the 22nd day of June, 1908, the plaintiff shipped via the 
l ennsylvama Railroad, from Alliance. Ohio, to the defendant, at 
Washington, 1). C., said 1 P and 8 System, mentioned in said first 
hereinbefore referred to paper, and that the defendant received notice 
1 10,11 sai<1 earner of the receipt at Washington, D. C., of said ship¬ 
ment, on the first day of July, 1908. 

1- And thereupon plaintiff gave further evidence tending to 

show that defendant thereafter declined to receive the said 
1 P and S System from said carrier—, and that he did not receive 
or accept the same, and declined to pay therefor, and has not paid 
theretor the sum of $190.00. or any part thereof; 

And thereupon the plaintiff rested. * 

W hereupon the defendant to maintain the issues on his part 
joined testified m his own behalf that he was personally acquainted 
with Hu* said J. I). Laslev; that he knew the location in the City of 
W aslmigton, District of Columbia, of the place of business of the said 
' ‘ J - V asle >’> as district Manager of the plaintiff, and that said place 

, s wus ut tl,e South West corner of 14" and H., streets N W 

during the months of May and June 1908. 

Anjt the plaintiff further testified that the said note signed by him 
on the loth day of May 1908, and by him delivered together with 
said paper writing of May 13, 1908, both hereinbefore referred to, 
was given by him m consideration of the said paper writing dated 
May 13, 1908, and under the terms and conditions thereof, and that 
both said papers writing were by him on said 13th day of May 1908 
delivered in said City of Washington, District of Columbia, to said 

J. 1). Laslev. District Manager, for the District of Columbia of the 
plaintiff. 

And the defendant further testified that subsequently to the time 
<>f the delivery of said papers writing to said J. D. Laslev, on said 
13th day of May 1908, he received no communication of anv kind 
whatsoever from the Plaintiff at Alliance, Ohio, or front anv 
13 other place, or from any person representing them, in refer¬ 
ence to said papers writing, or at all, until about July 1, 
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1908, he received notice from said carrier that said shipment of said 
goods was subject to his orders in the City of Washington, District 
of Columbia, at the ollice of the Pennsylvania Railroad. 

That defendant thereupon declined to receive or accept said goods, 
and has not received or accepted the same. 

That thereupon to further maintain the issues on his part joined, 
the defendant testified that on .June 17. 1908, he wrote and mailed 
to the said J. I). Lasley, as District Manager of the plaintiff, in the 
District of Columbia, a letter, which said letter, enclosed in an en¬ 
velope addressed to said J. 1). Lasley, District Manager of the phuii- 
tiff. at the said place of business of said .J, D. Lasley, District Man¬ 
ager, he mailed on the 7(3" day of June 1908, and said letter was as 
lot lows: 

Washington, D. C., June 17, 1908. 
Mr. J. D. Lasley, Distr. Mngr. Amr. Case and Register Co. 

Dear ►Sir: The case which 1 ordered from you some days ago, 1 
lind l will not need, and 1 desire to have the order cancelled. 

Yours truly, AUSTIN M. CURTIS.” 

And thereupon to further maintain the issues on his part joined 
the defendant offered said letter in evidence. 

To which said offer at the time it was made, and before the same 
was given in evidence, the plaintiff by its counsel objected on the 
ground that there was no evidence tending to show that the 
14 contents of the letter in question had ever been communicated 
to the plaintiff, and no evidence tending to show that it was 
within tin' scope of said Lasley *s agency to receive and communicate 
>uch letters to the plaintiff, and also on the further ground as set 
forth in the fifth (5) section of said paper writing first offered in 
evidence, dated Mav Id. 1908. a> follows: 

“Sec*. f>. It i> agreed and understood that the goods specified in 
this order are manufactured especially for the purchaser signing thi> 
order and in no case will a countermand of this order be accepted. 

And the Justice presiding sustained said objection, and refused to 
permit said letter to be admitted in evidence. 

To the ruling of the Court, in sustaining said objection on the 
part of the plaintiff , and in refusing to admit said letter in evidence, 
the defendant by his attorneys, then and there excepted, and the ex¬ 
ception was noted by the Justice presiding upon his minutes before 
the jury retired to consider of their verdict, and the defendant by 
his counsel requested the Court to sign and seal this his first bill of 
exceptions which is accordingly done, nunc pro tunc, this JO dav of 
March 1911. 

HARRY M. CLABAUGH, 

Chief Justice. 

This being all the evidence in the case, the plaintiff moved the 
Court to direct the jury to return a verdict for the plaintiff: and the 
defendant thereupon moved the Court to direct the jury to return 
a verdict in favor of the plaintiff upon all the evidence; on the 
ground that the said paper writing of date May 13, 1908, did not 
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constitute a contract until acceptance, and that the mere otter therein 

_ contained, the same being without consideration, was not 
uithin a reasonable time or at all accepted by the plaintiff 
as therein provided: 

And theieupon the said Justice presiding did refuse to grant said 
motion in behalf of the defendant, and did thereupon grant said 
motion in behalf of the plaintiff, ami did thereupon instruct the jury 

Return a verdict in favor of the plaintiff for the amount claimed, 
$l9o.00; 

lo the* mliiig ot the Court in over-ruling the defendant’s motion, 
ami to the ruling of the Court in granting the plaintiffs motion, 
directing the jury to return a verdict in favor of the plaintiff, the 
said defendant, by his attorneys, then and there excepted, and the 
exception was noted by the Justice presiding on his minutes, before 
the jury retired to consider of their verdict, and the defendant by 
his counsel, requested the Court to sign and seal this his second bill 
of exceptions, which is accordingly done nunc pro tunc, this 30 dav 
of March, 1911. 

HARRY M. CLABAUGH, 

Chief Justice. 

After signing and sealing the foregoing bill of exceptions the jury 
under the direction of the Court, returned their verdict for the plain- 
titt in the sum of $195.00; whereupon the defendant within four 
days after the rendition of said verdict, moved the Court for a new 
trial, on the following grounds: 

tor error of law mi the part of the Court trying said case in its 
refusal to ad nut evidence on part of the defendant. 

. “• *. or e J. ro f ^ nv 0,1 the p { ‘i‘t of the Court trying said 

1 ’ re,lMI, K J 0 grant prayers on behalf of the defendant. 

a. for errors of law on the part of the Court trying said 
cause, ,n granting prayers on behalf of the plaintiff, and in directing 
the jui\ to return a verdict for the plaintiff 

•4. I'or error of law on the part of the Court in trying said cause 

r," K . ° " rCet a V r, dK ' t for tl,e 'lefendant upon all the evidence 

1 m 1 other cl *ror of 'aw on the part of the Conn in tryiim said 
cause, and in its rulings. * 

An.l said motion was thereupon overruled; and the defendant 
nd'V.i-a^r' be !° Vt° C< r ° f Appeals of the district of Columbia 

or(Iei tb l,I Vf al n el \ ' tael, \ appe '' nnK are n,,t of record, ami in 
tdei that the defendant may have Ins appeal from the rulings of 

the Court over-ruling his motion for a new trial heard in said Court 

o A p peals. up,,,, said bills of exception, the defendant requests the 

• u. tice pt ending to sign and affix Ins seal hereto, which request was 

hy the Court granted, and it is accordingly done, according to The 

of Tl'm-h. Thl'l °’ ,Se n ' a< e aml Provided, now for then, this 30 day 

HARRY M. CLABAUGH, 

Settled by consent. Chkf Jmtke - 

TUCKER. KENYON A- MACFARLAND 

2—2303a Att’ys for Pl’fff. 
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17 Memorandum. 

April 5, 1011.—Appeal bond approved and filed. 

Directions to Clerk for Preparation of Transcript of Record. 

Filed April 11, 1911. 


l'lie Clerk of the Court will plea.se make up the record for appeal 
in the above cause, said record to consist as follow//**/.' 

1. Record of proceedings before Justice of the Peace. 

’1. Affidavit of R. S. Ivayler. filed July 15, 1908; 

8. Aflidavit of defendant, filed l>ec. 51. 1908. 

4. Note of appeal to Supreme Court 1). C. from judgment of J. P., 
approval of same, and date thereof. 

5. Clerk s entry on minutes of Supreme Court 1>. C. showing trial 
before Chief Justice, and a Jury. 

0. Verdict of the Jury. 

7. Motion for new trial. 

8. Judgment on Verdict, appeal in open Court. 

8. Bill of exceptions. 

9. Bond on appeal, approval thereof, and date. 

MASON X. RICHARDSON, 

Attorney for Defendant. 

Service of copv acknowledged this 10th day of April 1911. 

TUCKER, KENYON A MACFARLAND, 

Attorneys for Plaintiff. 

18 Supreme Court of the District of Columbia. 

United States of America. 

District of Cota m Ida. x.s; 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
1 •. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 51845 at Law, wherein The 
American Case A Register Company, is Plaintiff and A. M. Curtis 
is Defendant, as the same remains upon the files and of record in 
said Court. 

In testimony whereof. 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
1 tith day of May. 1911. 

| Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
250.>. Austin M. Curtis, appellant, vs. American Case and Register 
Co. Court of Appeals. District of Columbia. Filed May 19. 1911. 
Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 


No. 2303. 


AUSTIN M. CURTIS, APPELLANT, 

VS. 

AMERICAN CASE AND REGISTER COMPANY 

APPELLEE. 


BRIEF OF APPELLANT. 


Statement of Facts of the Case. 

This is an action begun without formal pleadings be¬ 
fore a justice of the peace of the District of Columbia, 
and after trial and judgment in that court, appealed to 
the Supreme Court of the Distict of Columbia, where 
tried before a jury, resulting in a verdict for the plain¬ 
tiff, appellee, for the sum of $195, amount claimed, upon 
an order of purchase (Rec„ pp. 5-6),signed by appellant, 
defendant below, said order being in the nature of a con¬ 
ditional sale contract, for the purchase of a certain 
physician’s case or register, referred to in the order as “No. 

1 P. & S. System,” and certain sundries to be furnished 
free of costs in connection therewith. Said order was 
dated May 13, 1908 (Rec., p. 5), and directed that there 
should be shipped to the defendant, appellant, “by the 



I4fli <lay of June, 1908, or as soon thereafter as practi¬ 
cable’’ the case above referred to. That among the pro¬ 
visions of said order of May 1)1, 1908, was the following: 

“Sec. (>. It is further agreed that this order is 
taken subject to acceptance by the American Case 
A Register Co. at Alliance, Ohio. If not accepted 
by them any money paid hereon is to be refunded, 
and any obligation incurred is to be cancelled” 
(Rec., p. (>). 

Said order was taken by Salesman (Jeo. II. Price (Rec., 
p. 5), and delivered to J. 1). Lasley, who was during the 
months of May, 1908, and June, 1908, District manager 
for the District of Columbia, ot the appellee (Rec., p. 0). 
At the time ot signing said order, defendant, appellant, 
also signed and delivered his certain promissory note for 
819f), the amount sued for, payable in nine instal¬ 
ments of $21.67 each, on the loth day of each month, 
beginning with the loth day of July, 1908. The appellant 
not having received any notice of acceptance from any 
source of his said order, as provided by the terms thereoi 
(Rec., p. 6), on June 17, 1908, three days after the time 
fixed for the delivery thereof, and before appellee had 
in any way acted upon said order, wrote and mailed 
a communication,properly addressed, to said J.D. Lasley, 
District manager for appellee, as follows: 

“Washington, D. C., June 17 , / 908. 
Mr. J. I). Lasley, 

Distr. Mangr. Amr. Case and Register Co. 

Dear Sin: The case which I ordered from you 
some days ago, 1 find 1 will not need, and 1 desire 
to have this order cancelled. 

Yours truly, 

Austin M. Curtis (Rec., p. 8).” 


Thereafter, on the 22d day of June, 1908, the appellee 
^hipped said case, and articles, of which fact defendant 
did not have notice or knowledge until July 1, 1908, 
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when he was informed by the carrier of said goods that 
they awaited his order in Washington (Ilec., p. 7). That 
defendant declined to receive the goods, and did not do 
so. It is further provided by said order as follows: 

“Sec. 2. It is further agreed that the title and 
all right to property specified in the within order 
shall remain in the American Case and Register 
Co. until the sum specified is fully paid, at which 
time it shall pass to the purchaser, and this 
ownership shall not be defeated or waived by note 
or otherwise changing the form of obligation. 
That the American Case and Register Co. may 
sell said property or any part thereof and out of 
the proceeds satisfy cost of collection and all ex¬ 
penses in taking, crating, shipping, reselling, and 
any unpaid balance due them, rendering surplus 
if any to the purchaser.“ 

At the trial below, the court declined to admit in evi¬ 
dence the communication above referred to of June 17, 
1908, to which action on the part of the court the de¬ 
fendant duly excepted; and thereupon the court upon 
all the evidence directed the jury to return a verdict in 
favor of the plaintiff, over the defendant's objection and 
exception. 


Statement of Errors. 

1. The court below 7 erred upon the whole record in 
directing the jury to return a verdict for the plaintiff. 

2. The court below erred upon the whole record in 
declining to direct the jury to return a verdict for the 
defendant. 

3. The court below erred in declining to admit in evi¬ 
dence the communication of June 17, 1908, from the 
defendant to the plaintiff’s District manager, J. D. Lasley, 
cancelling said order of May 13, 1908 (Rec., p. 8). 
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4. The court below erred in not admitting said letter 
of June 17, 1908 (Rec., p. 8), in evidence, and in not 
holding as matter of law that the signing of said order 
by the defendant was without consideration, until and 
after acceptance thereof and that prior to acceptance 
thereof, and especially after the date for performance as 
fixed by the terms ot the order, in the absence of ac¬ 
ceptance (sec. 6, Rec., p. 6) the plaintiff had the right to 
rescind said order. 

f>. The court below erred in holding that J. D. Lasley 
shown by plaintiff's evidence to have been at the time 
of said communication of June 17, 1908, District manager 
for the District of Columbia of the plaintiff (Rec., p. 6) 
was not the proper person to whom to have directed the 
same (Rec., p. 8). 

G. The court below erred in directing the jury to 
return a verdict for the plaintiff, over the defendant’s 
objection and exception, upon the whole evidence, and 
thereby holding that said order constituted a contract 
before acceptance; that said order was accepted within 
a reasonable time; in taking from the consideration of 
t’ne jury the question as to whether or not said order 
was accepted within a reasonable time; and in holding 
that defendant was liable for the full price, and in not 
holding that defendant was only liable in damages, as to 
which there was no evidence. 


ARGUMENT. 

The order signed by the defendant (Rec., p. 7) would 
not in any event have constituted a binding and enforce¬ 
able contract until its acceptance. The mere delivery of 
the order, and the note with it, was not based upon 
consideration. Without acceptance it was unenforceable, 
the seller expressly reserving the right to accept. This 
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right of acceptance was expressly made the law of the 
contract by the reservation of the parties. 

There is no pretence that prior to revocation there 
ever was such acceptance as is required by law, and by 
the express terms of the contract in this case. The fact 
is as shown by the record, that June 22, 1908 (Rec., p. 
7), the goods were shipped, of which fact defendant did 
not receive any notice or knowledge until July 1, 1908.: 
but this was eight days after the time limited within 
which the goods were to be shipped (June 14, 1908, Kec., 
p. 5), and five days after the absolute revocation of the 
order by the defendant (June 17, 1908, Rec., p. 8). 

In the case of Maurice W. Metzler vs. Harrv Kaufman, 

•/ 7 

32 Court of Appeals, page 434, which case was cited to 
the court below, it is stated as follows: 

“. . . A mere offer to purchase or sell , not 

accepted by the party to whom it is made, does 
not constitute a contract. The question to be 
determined is what constitutes such an acceptance 
of an offer as to make it a contract? Passing by 
the question whether anything less than an 
acceptance in writing would satisfy the statute, is 
it sufficient, as the court instructed the jury, that 
the defendant had actually made up his mind to 
accept the offer, although no communication of 
assent or acceptance was made? There was no 
direct evidence that the defendant had made up 
his mind to accept the offer, and the jury were 
told that they might infer this mental assent from 
his silence, during the time which elapsed between 
the receipt of the order and his letter of February 
12, 1907. Without regard to the question whether 
the acceptance must be in writing, in order to 
complete the contract, it must in all cases be an 
affirmative act. Silence does not amount to ac¬ 
ceptance. “Mental assent,” as it has been termed, 
that is to say, coming to a determination in one’s 
mind to accept, without communicating that 
assent, is insufficient.” Cases cited. 
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This court further says: 

“No authority opposed to the doctrine has been 
cited, on tlie appellee’s brief, and none has been 
discovered by us.” 

In view ol the above ruling no further attempt will be 
made by appellant to cite authorities to this proposition. 
The law is well settled that until acceptance, but not 
after, an offer mav be withdrawn. 

Cooke vs. Oxley, 3 Term R., 653. 

Rout ledge vs. Graw, 4 Bing., 653. 

Paine vs. Cave, 3 Term R., 148. 

Head vs. Diggon, 3 Man. «& R., 148. 

Smith vs. Hudson, 6 Best & S., 431. 

Dickson vs. Dodds, 2 Ch. Div., 463. 

Bvrne vs. Vam Tienhover, 5 B. P. I)iv., 344. 
Stevenson vs. McLean, 3 Cush., 158. 

Boston <& M. R. Co., vs. Bartlett, 3 Cush., 224. 
Fisher vs. Seltzer, 23 Pa., 308. 

Johnston vs. Fessletr, 7 Watts, 48. 

Groten Kemper, vs. Aehetemeyer, 11 Bush (I\y.), 

222 . 

Tucker vs. Woods, 12 Johns (N. V.), 190. 

Faulkner vs. Ilebard, 26 Yt., 452. 

Falls vs. Gaither, 9 Port (Ala.), 605. 

Larmon vs. Jordan, 56 Ill., 204. 

Johnson vs. Filkington, 39 Wis., 62. 

The contract of sale, like every other contact, is 
founded on mutual assent. The principles of law which 
govern the formation of the contract are the same as 
those which govern the formation of contracts generallv. 
and little need be said in regard to them. Thus an offer 
to buy or to sell, in order to ripen into a binding agree¬ 
ment, must be accepted and acceptance must be uncon¬ 
ditional. ami until acceptance, but not after, the offer 




* ^ 1^ drawn. See Minneapolis, etc., Ry. Co. vs. 

Columbus Rolling Mill, 119 U. S„ 49; Tiffany on Sales, 
page 51. 

The rule is well settled that if a letter properly 
directed is proved to have been either put into the post- 
oflice or delivered to the postmaster, it is presumed from 
the known course of business in the Post-office Depart¬ 
ment that it reached its destination at the regular time 
and was received by the person to whom it was addressed. 

Rosenthal vs. Walker, 111 U. S., 193. 

The presumption of law, and there is no evidence 
to the contrary, is that the letter or communication 
mailed in Washington, June 17, 1911, to the District 
manager for the District of Columbia, was received by 
him not later than June 18, 1908, which was prior to any 
pretended acceptance of the part of the plaintiff, by 
shipment of goods June 22, 1908, of which fact no notice 
was sent to defendant, until July 1, 1908, by notice from 
the carrier in Washington, D. C. 

It will hardly be contended that the person whom the 
plaintiff has shown by its own evidence to have been 
the District manager for the District of Columbia for 
its business, was not such general agent, with author¬ 
ity to receive notice. He was the person who had re¬ 
ceded the orders. He was held out as District manager 
for the District of Columbia. Is not the plaintiff es¬ 
topped by this designation, to deny general agency, 
where one has acted upon the faith of it to assume such 
general agency? 

Finally: by the terms of the order, all reservation of 
title was in the plaintiff. The defendant did not receive 
the goods, but revoked the order before acceptance. Un¬ 
der these facts, was not the remedy of the p laintiff for 
damages, and not for the price of the goods? There was 
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no evidence ol damage, but the court directed a verdict 
for the full amount claimed. As far as the evidence dis¬ 
closes the goods rested with the common carrier by whom 
the plaintiff shipped the goods. The defendant did not 
receive them. The plaintiff does not disclose what be- 
came of the goods, although they agree to account for 
any overplus (sec. 2, Rec., p. 6). 

The order was an offer of purchase under a conditional 
sale contiact, and not an order for work to be done or 
labor performed, notwithstanding provision sec. 5 
thereof (Rec., p. 6), which is as follows: 

• “Sec. 5. It is agreed and understood that the 

goods specified in this order are manufactured 
especially for the purchaser signing this order 
and in no case will a countermand be accepted.' 

This is shown by the further condition of the 
said order (Rec., p. 5) that such supplies are furnished 
free with system, and the material thing in the dealing 
between the parties is the purchase of the system. 

That the remedy is for damages, and not for the price, 
in case of sale, with reservation of title, upon breach is 
shown by the following authorities: 

National Cash Register Company vs. Schmidt, 48 
N. Y. App. Div., 472; and cases therein cited. 
Mine vs. Roberts, 48 Conn., 267. 

Hailwood Cash Register Co. v. Lufkins, 179 Mass., 
143. 

Minneapolis Harvester Works vs. Hally, 27 Minn.. 
495. 

Brewer vs. Ford, 54 Hun, 116. 
i aird vs. Finn, 7 M. & W., 478. 

The question of what is a reasonable time for accept¬ 
ance is a mixed question of fact and law, the determine*- 



tion of which under the instruction of the court should 
he left to the jury. 

Ency. Law 24, page 1031. 

Hargadine vs. Reynolds, 64 Fed. Rep., 560. 

Troustine vs. Sellers, 35 Kans., 447. 

Park vs. Whitney, 148 Mass., 278. 

Robeson vs. Pels, 202 Pa. St. ,399. 

Potts vs. Whitehead, 20 N. J. Eq., 55. 

The Chicago & Great Eastern R. Co. vs. Francis 
B. Dane & Others, 43 N. Y., 240. 

C. D. Harvey vs. DufTey, 99 Cal., 401. 

Averill vs. Hedge, 12 Conn., 424. 

And for the reasons herein stated, it is respectfully 
submitted that the judgment granted below should be 
set aside and held for nought, and defendant, appellant 
here, be granted a new trial. 

Res pec t f u 11 y submitted. 

JAMES A. COBB, 

MASON N. RICHARDSON, 

Attorneys for Appellant. 
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There are two questions for determination on this appeal; 
first, whether the court below erred in sustaining the objec¬ 
tion of the appellee to the letter of .111110 1/, 1908, otteied in 
evidence by the appellant, and second, whether the court 
erred in directing a verdict in the case tor the appellee. 

L 

The purpose of the offer of the letter of June 17, 1908, 
was to show a withdrawal or countermand of the order for 
the goods in question given by the appellant May 13, 1898. 
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Whether the court was right or wrong in rejecting the offer 
involves the determination of three questions, namely: (a) 
Mas the evidence of the mailing of the letter suflicient to 
raise the presumption that it was received by the addressee? 
(>’) If the evidence of the mailing was sufficient, would such 
presumption of receipt raise the further presumption that 
the addressee communicated the contents of the letter to the 
appellee? (e) And whether it was within the scope of the 
agency or authority of the addressee to receive and com¬ 
municate the contents of such letter to the appellee. 


(a.) 

It will he observed from the record (p. 8) that while the 
appellant testified that lie wrote and mailed the letter in 
question to I.asley. enclosed in an envelope addressed to the 
latter at lus place of business, lie did not testify that he 
stamped the envelope or prepaid the postage. 

In Rosenthal r*. Walker. Ill U. S., 193, cited in appel¬ 
lant s brief, the testimony was that the sender of the letters 
wrote and mailed them “with his own hand in the post-office 
;it St. Louis, pontage postpaid ” 

In Henderson ,•*. Carhondale Coal & Coke Companv, 140 
• t> • ->. the court citing Rosenthal vs. Walker, supra, held 

" ,e .l' n *"'"Ption that one to whom a letter is mailed 
l'eeci ves ,t ,s not conclusive, and is not a presumption of 

" U ‘T 01 faet - 1,11,1 leaves the matter for the determi- 

. . of eourt - 1,1 "t 1 " <ase the letter in question was 

a registered one. and there was no testimony as to whether 

u »as returned to the sender and no evidence of its receipt 
other than that which (lowed fro,,, the fact of mailing The 

COUrt r"' "'i" ,ln,loul, *°dly under some circumstances this 

WJnrt° mC °r m ’ 1 C ' p,! but ,ilev r l" ote with approval from 2 
WJiaiton on Lvidenco. section 1323, the following 

I lie mailing of a letter properly addressed and 
stamped to a person known to be' doing busing to a 
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place where there is established regular delivery of 
letters is proof of the reception of the letter by the 
person to whom it is addressed. Such proof, however, 
is open to rebuttal,” etc. 


And the court also quotes with approval the opinion of 
Judge Dillon in United States tvs*. Babcock, 3 Dill., 571: 

“Upon the subject of the admissibility of letters 
by one person addressed to another by name at his 
known post-otlice address, prepaid and actually de¬ 
posited in the post-otlice, we concur both of us in the 
conclusion * * * this is evidence tending to 

show that such letters reached their destination.' ’ 

“It is the general rule that when service of notice 
is sought to be made by mail, it should appear that 
the conditions on which the validity of such notice 
depends had existence; otherwise the evidence is in¬ 
sufficient to establish the fact of service.” 


29 Cyc., 1123 citing Clark rs. Adams, 33 Mich., 159, in 
which it was held that an oiler to prove the mailing of a 
notice was insufficient where it failed to include proof to 
show that full postage was prepaid. 


As stated, there was no evidence in the case at bar that 
the postage was prepaid on the letter in question or that 
the envelope was stamped and there is no evidence what¬ 
ever that it was ever received by the addressee or by the 
appellee. 


( 6 .) 

If it should be held that the evidence of mailing was suffi¬ 
cient to raise the presumption of receipt of the letter by the 
addressee Las ley, that presumption does not in law raise the 
further presumption that Lasley communicated the contents 
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<>! the letter to the appellee: as a presumption cannot be 
founded on a presumption. See 

Weaver rs. Railroad Co., :> App. I). C., p. 455. 

Stearman rs. Railroad Co., <> App. 1). C.. p. 54. 

As will he hereafter >hown, the scope of Laslev s emplov- 
ment as agent of the appellee was not such as to make notice 
to him notice to his principal. If he had received the letter 
in question his sole duty would have been to send it or com¬ 
municate its contents to the appellee. It it he presumed that 
he received the letter, it cannot he further presumed that 
he advised the appellee of it. 

(c.) 

The record shows that Lasley, the addressee of the letter, 
wits “District manager for the District of Columbia” of the 
plaint ill. There is no evidence whatever of what his duties 
as such manager were—nothing from which it can be said 
thiit he Wits a general as distinct from a special agent; and 
it the appellant asserts that he was a general agent, of course 
the burden is upon him to so show. Rut there is evidence 
to show that his agency was restricted and that the appellant 
bad knowledge of it. Thus the order of May Id. 1908, 
which the appellant signed and which was procured by the 
salesman, Oeorge II. Price (R., pp. 5-0) (and which was 
executed in duplicate, one of which duplicate originals was 
letalned b\ the appellant), expressly provides that no agree¬ 
ment, written or verbid, not appearing in the original would 
be binding upon the appellee; further, that it was taken sub¬ 
ject to the acceptance by the appellee at Alliance, Ohio, and, 
further, that as the goods specified were manufactured spe¬ 
cially for the appellant, a countermand would not be ac¬ 
cepted. These provisions show that Lasley had no right as 
agent to change in any respect the written order; that he 
had no light as agent to accept the same and no right as 







agent to accept a countermand, so that it must he conceded 
that his agency was a restricted one and appellant had 
knowledge of its restrictions. Plainly Laslcv had no right, 
even if he received the letter of June 17, 1908, whereby ap¬ 
pellant attempted to countermand the order, to accept such 
countermand so as to hind the appellee. Having no right 
as agent to accept the order, manifestly he would have no 
right to accept a countermand, especially when a counter¬ 
mand was prohibited. So that, as agent, if he did receive 
the letter of countermand of June 17, 1908, his sole duty 
was to send it or communicate its contents to the appellee at 
Alliance. Ohio. There is no evidence in the record that he 
did receive the letter, or that the appellee had any knowl¬ 
edge of it or its contents until the trial. The letter was 
dated June 17. 1908. and if it had been received at all would 
have been received the following day. the 18th. The goods 
were shipped four days later to appellant from Alliance, 
Ohio. 

If Laslcv did receive the letter of countermand in ques¬ 
tion. it did not relate to a matter within the scope of his au¬ 
thority, for as agent he had no authority to accept the order 
for the goods or to accept a countermand or withdrawal of 
tbe order already given. 

“A principal is not affected with knowledge which 
the agent acquires while not acting in the course of 
his employment, or irhieh relates to matters not 
nitliiu the seope of his anthorit //. unless the agent 
actuallv communicates bis information to the prin¬ 
cipal.” 

31 Cve., 1587-90. 

As already stated, there is nothing to show that the ap¬ 
pellee had any knowledge whatever before the shipment of 
the goods of tbe attempted withdrawal by the appellant of 
his offer to purchase, and if it be presumed that Laslcv re¬ 
ceived the letter, that presumption cannot be used as the 
basis of a further presumption that he communicated its 
contents to the appellee. 
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II. 

1 he second question which arises on the appeal is whether 
the court erred on tin* whole evidence in directing a verdict 
for the appellee. 

Manifestly, if the court was right in excluding the letter 
ol June 1 t. 100s. whereby the appellant attempted to with¬ 
draw his order, the court was right in directing a verdict 
for the appellee: for without such letter the evidence was 
that the order was given May Id. 100,S, and was for goods 
to he manufactured especially for the purchaser, and that 
the goods so specially manufactured were delivered to the 
carrier June 22. 100S. at Alliance. Ohio. The carrier was. 
of course, the bailee or agent of the purchaser, and delivery 
to it was delivery to him (Henj. on Sales (2d Am. ed.). sec. 
1S1). and it requires no authority to support the proposi¬ 
tion that delivery of goods ordered is sufficient acceptance 
hy the seller of the order. Indeed, for the purposes of this 
suit, where the plaintifl is asserting the rights under the 

order, its receipt and acceptance hy the plaintiff will he pre¬ 
sumed. 

N. M. Minnix Co. r*. L. C. Smith, etc., Co., 33 App 
IX 0 .. p. 302. 


I>ut e\en it th<* court had admitted in evidence the letter 
of withdrawal of June 17. 100,S. and the same had been 
evidence in the case, it is submitted the court would have 
been just died in directing a verdict for the plaintiff; and if 
this i> so. the error, if any. of the court in excluding the 
letter i^ not error in any way prejudicial to the appellant. 
Over a month elapsed between the date of the order for the 
goods which were' to he specially manufactured, and the date 
of the attempted withdrawal. The order was to make and 
>hip f. o. h. Alliance. Ohio, via freight, “bv the 14th day 
<»t June. 100S, nr as soon thereafter as practicable.” The 
order attempting withdrawal was dated the 17th day of June. 





or three days after June 14, the earliest date fixed for ship¬ 
ment, and only three or four days before the actual shipment 
of these specially manufactured goods. Under these circum¬ 
stances, it is submitted the court will conclusively presume 
the acceptance of the order by the appellee long prior to the 
attempted withdrawal. It is true that while the question 
of what is reasonable time for acceptance is ordinarily a 
question of fact and not of law, it is not always so. In 
Kondinella r*. Southern Railway Company, 33 App. 1). C., 
r>r>. the court held that what constitutes a reasonable time 
for the return of goods sold on approval is usually a question 
for tin* jury; yet when the facts are all disclosed by corre¬ 
spondence. and there is no oral testimony from which differ¬ 
ent conclusions might he drawn, and where reasonable men 
could only arrive at the conclusion that they were returned 
within a reasonable time, and where the court would have 
to so instruct the jury and grant a new trial if the verdict 
were otherwise, the question is one for the court. In that 
case, the purchaser of a specially manufactured machine, 
sold <m approval, received it July 10, 1900. lie did not 
return it until November 10—four months later. And yet 
the court held as a matter of law that it was returned within 
a reasonable time, for the reason that during that period the 
purchaser, as the evidence showed, was attempting to make 
the machine work. If under such circumstances four months 
constitutes a reasonable time for the return of such a ma¬ 
chine, sold on approval, assuredly over a month was reason¬ 
able time for the acceptance of an order for goods to be 
specially manufactured, especially when the order was ac¬ 
companied by a negotiable instrument, signed bv the pur¬ 
chaser, for the full price of the goods. If this were an action 
brought by the purchaser, the present appellant, for the non¬ 
delivery of the goods so ordered, the court would not permit 
the appellee, the manufacturer, to defeat a recovery on the 
ground that there was no contract because it had never ac¬ 
cepted the order for the goods. If on June 17, the date of 
the attempted withdrawal of the offer by the appellant, the 
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appellee li.i.l un.leilakeii lo rejeet (he order, eould it have 
been heard to sav that its Ion- silenec had not already ac¬ 
complished its aeceptanee? The relations of the parties were 
reciprocal. II one was bound, die other was. 

I la* appellant in his brief contends that, the remedy of 
the appellee was for damages and not for the price of the 
goods. and that although there was no evidence of damage, 
the court directed a verdict for the full amount claimed! 
Thi> is claimed to he error. The facts shown by the record 
are that the entire debt was due when suit was brought; 
Unit the goods were delivered to the carrier, in accordance 
with appellee's order, at Alliance, on June 22. 1008 (R., 7) • 
that on July 1. 1908. the appellant was notified by the 
carrier that the shipment was subject to his order in the 
city of Washington, at the office of the Pennsylvania rail¬ 
road. Tie declined to receive or accept the goods, and, as 
stated in appellant's brief (p. 8 ). so far as the evidence dis¬ 
close- the goods now rest with the carrier. They are subject 
to the order of the appellant and. of course, it will be con¬ 
ceded that the carrier was his bailee and not that of the 
seller. These being the facts, the cases cited by the appellant 
1,1 ,ns ,,nef it^upixirt «»f the proposition that the appellee’s 
remedy was for damages and not for the price have no 
application, for the reason that in each of those eases the 
seller resumed possession of the goods, and when he brought 
Ins action had resold them or was in possession of them. 

I nder such circumstances some courts have held that the 
measure of the seller's recovery is the difference between 
the contract price and the market price of the goods. But 
the weight of authority is that even under such circum¬ 
stances the seller has the right of election between an action 
bn the price and an action for damages. 

See 21 Cyc.. 1120. and cases cited in Note 5, from which 
note the appellant has taken all but two of the eases cited 
on page 8 of his brief, which are contrary to the very much 
more numerous cases cited in the same note. The rule on 
this subject is correctly stated in Tiffany on Sales (2d 
edition), page 346, as follow’s: 





“If by the terms of the contract the price is pay¬ 
able notwithstanding that the property may remain 
vested in the seller, the seller may recover the price 
at the time agreed upon, leaving the buyer to his 
cross-action in ease the seller, after receiving the 
price, should fail to deliver the goods. As we have 
seen, in a conditional side, the price is payable ir¬ 
respective of the transfer of the property and the 
seller may sue for the price although property has 
not passed.” 

White vs. Solomon, 104 Mass., 510; 30 L. R. A., 537, 
cited by Mr. Tiffany, is directly in point. 

In this connection we repeat what has already been 
stated, namely, that under the agreement of the appellee the 
first installment of the purchase price was payable July 15, 
190<S, which was subsequent to the date fixed for delivery. 
The deliverv was therefore the first act, and by itself, with- 
out more, fixed the right of the vendor to the price. 

“Where it is agreed that the price shall be paid 
on a day certain irrespective of the delivery of* the 
goods, the vendor may recover the whole agreed price 
and is not confined to an action for damages.’' 

24 Cyc., 1120. 

It should also be borne in mind that the goods in ques¬ 
tion were manufactured specially for the vendee, and there¬ 
fore to apply any rule that would prevent the vendor from 
recovering the price would be extremely inequitable and 
unjust. 

See 20 Harvard Law Review, 3G3. 

It is respectfully submitted that the judgment should be 
affirmed. 

CHARLES COWLES TUCKER, 

J. MILLER KENYON, 

HENRY B. E. MACFARLAND, 

For the Appellee. 
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